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Abstract

Disputes are arising with the increasing litigation disputes caused by punitive action of trade associations in judic
ial practice, which focus on the legitimacy of punitive measures, the specific manner of dispute resolution, the rela
tionship between punishment and antitrust law and so on. By contrast, there has been a lack of systematic researc
h on the relevant theoretical issues, on which the punitive power of trade association should be focused, the vital t
heoretical framework of the autonomy and self-discipline of the trade associations should be re-sorted. This study
aims at responding to such potential need of the reality. This study analyzes the generation and the balance mecha
nism of the punitive power under the scrutiny of social exchange theory.

Keywords: Trade Association, Sanction Power, Mechanism

Introduction

The research on the sanction power of trade association has its unique significance, including the political, realisti
cally and theoretical aspects. “Pluralistic governance™ has become the future trend of social governance in China.
In recent years, the central leading group has attached significant importance to the cultivation of the autonomous
capability of social organization(such as trade associations, etc)in the national policy level, and the institutional sy
stem of sanction power of trade associations is an important indicator for its capability of autonomy and self-regul
ation.

1. The Dynamic Mechanism of the Sanction Power

It is believed that the sources of sanction power come in three different ways, contract theory is the most basic ma
nifestation. However, the civil contract theory only describes the phenomenon of the generation of power, rather t
han the analysis of dynamic mechanism. The approach of social contract theory involves significant deficiencies
which are incompatible with the autonomy nature of trade associations. The social exchange theory is a more adeq
uate approach of explanation. In terms of the mechanism of the organization, the enterprises in the market are faci
ng three kinds of social exchange: exchange with the enterprises within the same industry, the exchange with the n
ational organization, as well as the exchange with the society.

Transaction cost theory explains the generation of trade association from a inside perspective which analyzing the
exchange occurring between competitors in the same industry, but as a popular accepted interpretation of "private
order"?, trade associations are not the only organizational structure aiming at saving transaction cost.
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In practice, the establishment of trade associations is usually driven by large enterprises, with which the theory of
transaction costs conflicting.

Therefore, the internal exchange for reducing transaction costs is a basic requirement for the generation of trade as
sociations, but with the absence of other factors, the organization is still in a pending state. Some sudden systemat
ic variables stimulates such sleeping group which existing in the social exchange with the State and society?.

Enterprises has a higher dependence on resources during the course of the external exchange, therefore alliances a
re needed to balance the power brought about by such dependence®. In the mean time, the "value consensus" as th
e intermediary embodied by reputation mechanism determines the organizational process of the individual enterpr
ise, as well as providing the big enterprises with additional incentives. The environmental industry self-regulating
program in the U.S. could provide a good example for such explanation®. After the foundation of the trade associa
tion, the power generates between the organization and its members. The collective goods provided by the organiz
ation are likely essential to the members and its replacement costs are too high, on the contrast, the members coul
d not provide resources which is essential to the organization in order to balance such relation of dependence .In t
he area of this study, such power shows as the sanction power, which is the typical form of autonomy. The trade as

sociations define the application condition, form and degree of rewards and punishments by releasing the organiz
ational rules, implementing social control through supervisions and enforcements.

Because of the diminishing marginal effect, regular rewards raise the datum line of the members’ earnings expecta
tions, with which the termination of rewards must be combined. Negative stimuli are the predominance way in the
mixture stimulus of rewards and punishments. Compared with the sanctions implemented by the public authoritie
s, penalties carried out by the trade associations are more likely to achieve the win-win results based on its profess
ionalism and information superiority. The sanctions carried out by the trade association could modify the wrong d
oing with low cost and high efficiency. Related to the balance of power operation, internal and external exchange
should be considered in four different aspects, safeguarding the minimum resource requirements, providing basic
alternative opportunity, exploring a relatively uniform measurement techniques and tools, and overcoming the ten
dency of externalizing costs. According to the traditional system of “public law and private law™, the explanation
to the nature of the industry association’s sanction power differing in two directions: special administrative theory
and the private power theory. A more practical way to achieve the goal of the balance of power might be functiona
lism.

2. The Optimal Allocation and Operation Mechanism of the Sanction Power

The empirical analysis of some guild regulations and bylaws from Chinese shows the defects of the sanction powe
r rule system, which makes them not competent to assist the trade association coordinating collective actions and
supporting the industry in autonomy. This phenomenon reflects status quo the weakness of the trade associations i
n controlling and mobilizing social resources. The optimal allocation and operation mechanism of the sanction po
wer could help the industry associations aggregating resources effectively, and improving its capability of social g
overnance. The categorization of sanction usually includes monetary sanction, reputation sanction, qualifications s
anction, boycott and expulsion. Deterrence theory can be applied to analyze the differences of their deterrent pow
er, as well as the boundaries of the severity and other issues. The severity of the sanctions and the detection proba
bility of wrong doings directly affect the effect of optimal deterrence, to which the static rules and dynamic superv
ision should pay attention.
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The severity of the sanctions of the trade associations should generally be less than the degree of law on the same
or similar acts, measured by the trade association in accordance with the behavior of the members as well as the re
sults of the damage caused by wrong doings. The difference should be made between organizations, larger size on
es with higher degree of heterogeneity and the organizations of smaller size low heterogeneity in the punitive met
hods. The latter should not be set excessive sanctions because of its relational governance model nature.
Generally speaking, warnings and admonitions is the sanction with minimum deterrence, while expulsion is with t
he highest deterrence.

The deterrence of monetary sanction and reputation sanction are quite different depending on the context of organ
ization, industry and members. Trade Association have got the advantage in understanding and possessing of priva
te information of its members, including potential wrong doing individuals compared to other organizations, there
fore, sanctions with different deterrence should be applied accordingly in order to save the costs of enforcement a
nd avoid the elimination of marginal deterrence. Specific punitive benchmarks should be made according to the S
MEs members of a large proportion, with the assistance of reputation sanction and expulsion to correct the proble
m that in sensitivity of large-scale enterprises to some sanctions. It is difficult to construct a constitutive requirem
ents theory of the sanction of trade associations; instead, the procedural control should be focused with the overse
eing by judicial review. In terms of operating mechanism of sanction, investigation and internal disputes resolutio
n systems could be effectively correct deviation from the requirements of rationality caused by insufficient inform
ation and limited attention, which helps trade associations and its members clarify the specific meaning of the rele
vant concepts in an interactive forms, solving the problem of ambiguity of organizational rules. The internal super
vision and reporting mechanisms could save the cost of enforcement on the one hand, increasing the deterrence of
sanctions as well®.

3. The Guiding Role of Public Authority in Chinese Context

The guild regulations are the static form of power. Transference of the authority powers and monopoly from the st
ate agencies has become a decisive indicator of resource mobilization capacity, marginalizing the importance of in
ternal collective action. Interactive collaboration between trade associations and the state sectors under the ideas o
f co-regulation is in line with the development of pluralistic governance idea’. The oversight of public power coul
d help curb the free-riding in the collective action of trade associations, stimulate the trade associations carrying o
ut self-regulating. The legislative and administrative measures providing guidance for industry self-regulation cou
Id reduce the transaction costs of the rule-making process®. The static aspects of” Co-regulation” concern the conv
ergence between the organizational rules and laws, the latter providing guidance system for the sanction rules with
the minimum requirements of resources and proper procedural command. In the dynamic aspects, multiple rulem
aking guidance from the a executive power should be focus on, such as the integration of the practical sanction ex
ercise of trade associations in order to develop model texts, as well as enhancing the weights of construction of th
e sanction system in order to optimize the appraisal index system of the administrative department for the perform
ance of the trade associations. As front-loading guiding measures for the ex post sanction, a two-way interactive ¢
onsulting and administrative suggestions mechanisms should be established within the antitrust committee of the
State council. The compensation to the closely related stakeholders must also be considered.

4. The Judicial Review of the Disputes

The main point of controversy in academia is the proceedings of resolving disputes, that is, in civil procedure or a
dministrative procedure. Functionalism oriented program is a more feasible solution. The sanction power of trade
associations possess the risk of imbalance power which can be corrected within the civil procedure. In the jurispru
dence of United States, the rules relating to sanction power of trade association are generally considered as contra
ct bounding members and the organization®, without antitrust dispute occurring, the courts generally do not review

® John T. Scholz.Enforcement Policy and Corporate Misconduct: The Changing Perspective of Deterrence Theory .Law and
Contemporary Problems.1997.VVol.60(3): pp253-268.
" Cowan, S.Alternative approaches to regulation: An economic analysis of light-handed regulation.paper presented to Australi
an Competition and Consumer Commission Regulatory Conference.Surfers Paradise.2007.July.
& Wotruba.Industry self-regulation: A review and extension to a global setting.Journal of Public Policy & Marketing.1997.vol
. 16(1):pp38-54.
°Smith v. Kern County Medical Assn. 19 Cal.2d 263 ( 1942)
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the reasonableness of the sanction®.

In the civil law system, disputes arises from the sanction enforced by trade associations are also examined in acco
rdance with the civil procedure, basically, the administrative review proceedings mostly confined to professional a
ssociations™.

In fact, the civil procedure will not unduly undermine the protection of members' interests®, but also to avoid the
adverse effects to the autonomy of trade associations caused by administrative litigation'®. Disputes triggered by s
anctions of trade associations should be resolved in civil litigation in principle, with administrative litigation mod
e as an exception, not until further expression in the civil legislation; such disputes could be considered as a contr
act from the perspective of legal hermeneutics. During the judicial review process, in both civil litigation and adm
inistrative proceedings, proper procedure shall be the main subject. Under the administrative proceedings, the revi
ew should focus on the conformity of the regulation, with the requirement of exhaustion all remedies within the or
ganization as well as the administrative department.

The requirement of the completeness of sanction procedures is lower in civil litigation, but also needs exhaustion
all remedies. If the procedural measures are not sufficient to protect the legitimate rights of members in administra
tive proceedings, or exit mechanisms are limited combined with severe sanction in civil proceedings, the court ma
y review the entity issues which are called the exception of procedural examination.

As far as the relationship between sanction power of trade associations and antitrust law is concerned, the sanctio
n power of the trade association has the natural tendency of restricting competition'*. The first consideration of th
e trade associations is the common interest of its members, which also shows the enormous tension between trade
associations’ collective action and free market competition rules. Restriction of competition with the implementati
on of organizational sanction covering such a wide range, that this study centered on the principle of regulation. B
ecause of the intention liaison and joint behavior with more pronounced “expressivity”, compared with other trade
associations restricting competition behavior, it is believed that a closer link between sanction power and restricti
on of competition industry exists, and more serious injury could be brought to the market competition order.

The application of the rule of reason of the American courts and administrative law enforcement departments has
developed from ambiguity to relatively mature categorical filtering technology®. From the perspective of normati
ve analysis, there are some differences between EU legislations and the Chinese ones. Decision-making ideas man
ifested in judicial precedents show the similarity between American judicial and administrative practice and Chine
se applications™®. With the short time of implementation and the lack of experience, the adoption of a relatively ca
utious attitude towards the allocation of burden of proof in civil proceedings could be regarded as a useful explora
tion carried out by the judges. In the process of concrete application, sanction merely a means to achieve the goal
of restricting competition must be understood. Only if the characteristics of naked price fixing and other agreemen
ts so obvious in the enforcement of sanction that per se rule should be applied, otherwise, rule of reason is a more
suitable way"’. Due to the advantages of information, the internal dispute resolution mechanism of trade associatio
ns could enhance the speed and ensure the quality of dispute resolution, assessing the losses and deterrence accura
tely, protecting the trade secrets of the members. Affected by the capital specific investment, external arbitration a
s an alternative dispute resolution does not have widespread applicability, and universally applicable internal disp
ute resolution mechanism needs a basic requirements of procedural justice, which can not exclude the application
of judicial review.
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